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Personal Injury

Keep social media posts private during
litigation

By Kirsten McMahon, Associate Editor / 2
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The evolution of law ™

Triple checking your social media privacy settings is of the “utmost
importance” when involved in litigation, Windsor personal injury lawyer

Gino Paciocco tells AdvocateDaily.com. i Scansnap
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“We always strive to have our clients ‘get back to normal’ after an
accident. For many, this involves viewing and posting on social media,”
says Paciocco, a founding partner of Paciocco & Mellow. “While we don’t

discourage the use of social media, we do caution of the risks.”

He says he encourages clients to “triple check” their security settings, not allow friends of friends to

view their profiles, and never accept friend requests from people they don’t know. Additionally, he
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advises clients to go through their friend list and delete anyone they don't know personally. Now available in 3 colours

“The less information that is publicly available about a client, the less a judge and jury can assume to
know about that person's life,” Paciocco says.

A recent Ontario Court of Justice decision involved a defendant seeking an order requiring the plaintiff

to produce her Facebook account activity, including profile posts and comments from five years prior to
the accident to present.

The defendant submitted that because the plaintiff’s public Facebook profile contains “information
relevant to her social, volunteer, family, and enjoyment of life activities, the public posts are relevant
and therefore the private posts and comments are relevant too,” the decision states.

Paciocco says courts have been very hesitant to order plaintiffs to reveal their private social media

posts. DIVORCEMATE

“There needs to be an evidentiary basis to request the information, and usually this is done by showing
that some of their public posts were relevant and making the claim that private posts will, therefore,
also be relevant.”

The judge concluded there was no evidence that the posts were relevant to the case because the
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As well, the court noted that just because a person shares their Facebook account with a number of 3 FORENSICS

activities depicted didn't address the extent of the plaintiff's physical limitations since the accident.

their “friends” doesn't mean they don't have privacy interests.

"Users have the option of keeping their Facebook accounts entirely public. The plaintiff in this case did
not," the judge wrote.
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Paciocco says this type of request for private activity is not something he often sees in his practice.

“Generally, clients are asked to confirm whether or not they have and actively use Facebook. Insurance
companies will then view any information that is publicly available as an investigation tool and submit
it as evidence, but rarely do you see a request to disclose private posts.”

While the case at hand doesn’t prevent defendants from making similar relevance arguments, it does
emphasize what is and isn't relevant on a plaintiff’s page.

“While social media is predominantly used for organizing social events and staying connected with
people, the court found these activities were not a sufficient basis for requesting private posts,”
Paciocco says.

“The post must contain evidence of the plaintiff’s physical limitations since the accident. The request
must also demonstrate that the private social media information is more important to the defendant's
case than the plaintiff’s privacy interests.”

Given the quantity of very personal information people are willing to share with their friends on social
media, this can be a difficult claim to make, he says.

“Thankfully, a willingness to share with a group of friends on social media is not the same as posting
publicly for the world to see,” he adds.

Paciocco says that people tend to portray the best versions of themselves on social media. They want
their family and friends to think that everything in their life is going well, even if that is not necessarily
the case.

“The problem is when this use of social media overlaps with a claim based on physical or mental
injuries,” he says. “If part of a plaintiff’s claim is that they have been suffering from depression or
anxiety as a result of the accident but their social media posts are filled with nothing but smiles and
depictions of fun activities with family and friends, it can be difficult for a judge or jury to believe their
claim.

“A plaintiff might have had weeks of depression and anxiety followed by a single day of doing fun
activities with friends, but when this is solely what is posted, it could cause a judge or jury to focus on
this aspect of a plaintiff’s life,” Paciocco says.

To Read More Gino Paciocco Posts Click Here

AdvocatePlus >

m The Fund Library publishes Samantha m Human Rights Tribunal of Ontario awards
Prasad's "Year-end tax tips" $120,000 award for discrimination in hiring
process

m |IROC mandatory cybersecurity breach

reporting m Join Littler LLP for its 2019 Canada

Conference

View more AdvocatePlus posts

HOME POSTS OPINION EVENTS/RELEASES v PLUS ABOUT CONTACT

Y ApbvocATEDAILY

Copyright © 2019 AdvocateDaily.com All Rights Reserved

N @ADVOCATEDAILY

Privacy Policy


https://www.advocatedaily.com/profile/gino-paciocco.html
https://www.advocatedaily.com/advocate-plus.html
https://www.advocatedaily.com/Minden-Gross-LLP-Samantha-Prasad-the-fund-library-publishes-samantha-prasads-year-end-tax-tips.html
https://www.advocatedaily.com/Minden-Gross-LLP-Andrew-Elbaz--Josh-Hersh-iiroc-mandatory-cybersecurity-breach-reporting.html
https://www.advocatedaily.com/Littler-LLP-Yusra-Siddiquee--David-Master--Littler--Littler-Mendelson--Littler-LLP-human-rights-tribunal-of-ontario-awards-120000-award-for-discrimination-in-hiring-process.html
https://www.advocatedaily.com/Littler-LLP-Frank-Iacobucci--Littler--Littler-Mendelson--Littler-LLP-join-littler-llp-for-its-2019-canada-conference.html
https://www.advocatedaily.com/handlers/go.ashx?a=115&url=http%3a%2f%2fmacdonaldassociates.ca%2f
https://www.advocatedaily.com/handlers/go.ashx?a=59&url=http%3a%2f%2frodneyemploymentlaw.com
https://www.advocatedaily.com/handlers/go.ashx?a=95&url=https%3a%2f%2fwww.btlegal.ca%2fteam%2flawyers%2fleanne-townsend.html
https://www.advocatedaily.com/handlers/go.ashx?a=102&url=http%3a%2f%2fwww.leeassociates.ca%2f
https://www.advocatedaily.com/handlers/go.ashx?a=97&url=https%3a%2f%2fkosterconsultingassociates.com%2f
https://www.advocatedaily.com/handlers/go.ashx?a=79&url=http%3a%2f%2fwww.achkarlaw.com
https://www.advocatedaily.com/handlers/go.ashx?a=183&url=https%3a%2f%2fcflaw.ca
https://www.advocatedaily.com/handlers/go.ashx?a=165&url=https%3a%2f%2fwww.minervavaluations.com%2findex.html
https://www.advocatedaily.com/
https://www.advocatedaily.com/posts.html
https://www.advocatedaily.com/opinion-articles.html
https://www.advocatedaily.com/events.html
https://www.advocatedaily.com/advocate-tv.html
https://www.advocatedaily.com/advocate-plus.html
https://www.advocatedaily.com/about-advocate-daily.html
https://www.advocatedaily.com/contact-advocate-daily.html
https://twitter.com/advocatedaily
https://www.linkedin.com/company/advocatepr-ltd/
https://www.advocatedaily.com/privacy.html

4 Returnto Top «



